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Other Relief in Equity Court on Failure to Establish Case for Equitable Relief. 


The endless stream of misdirected and 
futile litigation which flowed from the 
division of judicial tribunals into the sep- 
arate jurisdictions of law and equity did 
not cease on the adoption of codes and 
the union in the same court of “general 
jurisdiction in law and equity.” The in- 
herent distinctions between actions at law 
and suits in equity continue, and many 
an action for meritorious cause still 
comes to grief because brought in the 
wrong form. The right of one who has 
a good cause of action to get relief in a 
suit which he has brought, without being 
obliged to suffer defeat, and then begin 
over again in another form of action, 
continues to arise frequently, and is of- 
ten perplexing and difficult. In the re- 
cent case of Johnston & G. Bros. v. 
Brunn, 108 Va. 490, 62 S. E. 341, 19 
L.R.A.(N.S.) 1064, the supreme court 
of Virginia held that, in a bona fide pro- 
ceeding in equity by a subcontractor to 
enforce a lien against the owner of the 
property for work performed for the con- 
tractor, the failure to establish the lien 
did not preclude the right to a personal 
decree against the contractor for the 
amount found due by him. The court 
declared it well settled that, when a 
court of equity has once acquired juris- 
diction of a cause upon equitable grounds, 
it may go on to a complete adjudication, 
even to the extent of establishing legal 
rights and granting legal remedies which 


would otherwise be beyond the scope of 
its authority. This power of a court of 
equity to give legal relief where the right 
to equitable relief fails is considered and 
numerous cases on the subject analyzed 
by the annotator of this case in 19 L.R.A. 
(N.S.) 1064. The cases are not all in 
agreement on this question, but, while 
there are some variations from the gen- 
eral rule, the preponderance of opinion 
clearly seems to deny the right of a court 
of equity, where the case for equitable 
relief fails, to proceed and give other re- 
lief in order to dispose of the entire con- 
troversy, unless the remedy at law ap- 
pears to be inadequate. The courts fre- 
quently point out that, unless this rule is 
maintained, a litigant, by making a pre- 
tended claim for equitable relief, might 
deprive his opponent of the advantages 
incident to an action at law. In one case 
an attempt was made to establish the 
good faith of the complainant as the test 
of jurisdiction, but the court rejected 
this as unsatisfactory. In an earlier Vir- 
ginia case, which was one of the prece- 
dents cited by the same court in Johnston 
& G. Bros. v. Bunn, the court seemed to 
approve the doctrine that the jurisdiction 
in equity of the subject-matter did not de- 
pend upon the ultimate existence of a 
good cause of action in a particular case, 
but that, on failure to establish a right to 
the specific relief claimed, the court could 
go on and end the litigation by giving 
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complete and final relief, instead of re- 
mitting the parties to an action at law. 
But, in that case, the grant of equitable 
relief had a justification in the fact that 
an action at law had become barred by 
statute pending the suit in equity. Of 
course, where the remedy at law is in- 
adequate, the right to equitable relief is 
recognized. Under code provisions it is 
generally held that, while legal and equi- 
table relief may be claimed in the same 
action, vet, if the action claims equitable 
relief only, and the right to that is not 
proved, legal relief cannot be given. Still, 
there are somewhat numerous cases in 
which, for some reason, legal relief is 
granted in an equitable action where the 
right to equitable relief is not sustained. 
Some of these cases may not easily be 
reconciled with others which deny the 
right to legal relief, but, generally speak- 
ing, legal relief is denied if the complaint 
sets forth merely a cause of action in 
equity, and asks for equitable relief only, 
and, if the complaint states a common- 
law action only, equitable relief cannot 
be granted. Even in code states the clear 
distinction between equitable and legal 
causes of action still persists, the rem- 
edies appropriated to them still exists, 
and the courts uphold the rule that a 
recovery must be had according to the 
allegations and proofs. There is there- 
fore plenty of opportunity still for law- 
yers to blunder and clients to be mulcted 
by making mistakes in the form of ac- 
tions. 


Libelous Use of Portrait. 


A brief and trenchant opinion of Mr. 
Justice Holmes in the United States Su- 
preme Court case of Peck v. Tribune Co. 
Adv. Ops. 1908, p. 554, 29 Sup. Ct. Rep. 
554, declares a doctrine unmistakably 
sound and just, but which meets little 
favor from the newspapers. A woman's 
portrait was published under the name 
of another person, with the statement 
that she had constantly used a certain 
brand of whisky herself, and, as a nurse, 
had given it to her patients, and that she 
recommended it as the very best tonic and 
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stimulant for all local and run-down con- 
ditions. The plaintiff was not a nurse, 
and had never used the whisky, or given 
it to others. The United States circuit 
court directed a verdict for the defend- 
ant, and this was sustained by the circuit 
court of appeals on the ground that the 
publication was not a libel, or, at the 
most, could entitle the plaintiff to nom- 
inal damages only, there being no allega- 
tion of special damages This conclusion 
was based on the theory that there is no 
general consensus of opinion that drink- 
ing whisky is wrong, or that to be a 
nurse is discreditable; but the decision 
of the Supreme Court declares that, “if 
the advertisement obviously would hurt 
the plaintiff in the estimation of an im- 
portant and respectable part of the com- 
munity, liability is not a question of a 
majority vote.” The court proceeds as 
follows: “We know of no decision in 
which this matter is discussed upon prin- 
ciple; but obviously an _ unprivileged 
falsehood need not entail universal hatred 
to constitute a cause of action. No false- 
hood is thought about or even known by 
all the world. No conduct 1s hated by 
all. That it will be known by a large 
number, and will lead an appreciable 
fraction of that number to regard plain- 
tiff with contempt, is enough to do her 
practical harm.” 

It is gratifying to see the -ound prin- 
ciples of the subject stated so clearly by 
the court of last resort. The fundamen- 
tal principles of the law of libel have long 
been settled, but, in some cases, the 
courts apparently luse sight of them, and 
get confused or befogged in the consid- 
eration of some of the incidents or details 
of the subject. In this case the brief and 
simple statement of the matter by Mr. 
Justice Holmes is unanswerable. 

Libel by the unauthorized publication 
of portraits has brought out some pecul- 
iar reasoning from some of the judges 
who have denied the actionability of such 
publications. Some of them have been 
quite philosophical in contemplating the 
wrong done by such a publication, on 
the ground that it did no serious harm; 
but a similar publication of the portrait 
of the wife or daughter of any of these 
judges to advertise whisky or many an- 















































other kind of article would have an il- 
luminating effect on his mind with re- 
spect to the real essence of the injury. 
In the celebrated case of Roberson v. 
Rochester Folding Box Co. 171 N. Y. 
538, 50 L.R.A. 478, the unauthorized 
publication of a girl’s portrait to adver- 
tise flour was passed upon chiefly as a 
matter of a right to privacy, and the 
court pointed out the lack of proper al- 
legations for a charge of libel. The de- 
cision denied that there was any injury 
to the right of privacy. On the other 
hand, in Pavesich v. New England L. 
Ins. Co. 122 Ga. 190, 69 L.R.A. 101, the 
court held that an unauthorized publica- 
tion of a person’s portrait for advertising 
another’s business is a violation of the 
right of privacy; but it also held that 
such publication, under the facts of that 
case, constituted a libel. A clear analysis 
of the elements of the wrong in cases of 
this class unmistakably leads to the con- 
clusien that, where an actionable wrong 
is done by publishing a person’s portrait, 
it is in its nature essentially a matter of 
libel. No court has held—probably no 
court ever will hold—that the mere fact 
of publishing the portrait of another per- 
son is necessarily, and under all circum- 
stances, an injury of any kind whatever. 
If published in such a way as to injure 
him, it inevitably becomes libelous in 
character. There doubtless will be cases 
in which the wrong, if any, is slight; but 
such a case as that of Peck v. Tribune 
Co. presents an unmistakable wrong. 
Good fait’: on the part of the publisher 
of an advertisement cannot certainly be a 
complete defense, though the resulting 
liability may be in some sense a hardship ; 
but the publisher, in such cases, must re- 
ly on the responsibility to him of his ad- 
vertiser who brings him the libel to be 
published. It would be a strange per- 
version of reason and justice to make the 
innocent victim of a libel remediless be- 
cause the publisher had been deceived 
in his business dealings with the adver- 
tiser. Good faith may preclude punitive 
damages, but, obviously, the publisher of 
a libel is not excused for the wrong by 
the fact that he was deceived by the per- 
son who furnished it to him. The amount 
of damages was not passed upon in the 


Case and Comment 


101 


Tribune Company’s case, but the decision 
merely established the plaintiff's right to 
prove her case and go to the jury. 

The invidious comments on this case 
by various newspapers are illustrations of 
the narrowness of view which men are 
likely to manifest in discussing matters 
which affect their own interests. Injus- 
tice is, no doubt, done sometimes to de- 
fendants in libel cases.. From this many 
newspapers conclude that they should be 
exempt from any liability for a libel, at 
least, if it was published in the belief 
that it was true. 


Public Service Commissions. 


The opposition of large corporations to 
new legislation is not often more deter- 
mined than it was against the creation of 
the public utilities commissions in the 
state of New York. The commission for 
the first district, including New York 
city, has not yet been able, under the con- 
ditions existing there, to bring about 
many of the results at which it aims. 
The situation there is too complex, and 
the opposing influences too powerful, to 
permit one at a distance to judge accu- 
rately of the work already accomplished ; 
but the work of the commission for the 
second district, including the state out- 
side of New York city, has been remark- 
able. The criticisms upon it have, in the 
main, been minor and trivial. By the con- 
sensus of opinion, with little, if any, dis- 
sent, the work of the public service cor- 
porations has been made much more sat- 
isfactory to the public. When this com- 
mission was appointed, the train service 
was wretched. A manager of one of the 
largest railroad systems in the state said 
to the writer about that time that he sup- 
posed his road had not had a train on 
time within a year. This was a some- 
what jocular exaggeration of what he re- 
garded as a really serious indictment of 
his train service, some of the causes for 
which he explained. What was true of 
his road was true of every road in the 
state. The uniform experience of trav- 
elers was that few trains were on time. 
The record for the month of March of 
the present vear, under the supervision of 
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the public service commission, shows that 
more than 59,000 trains were operated 
during that period, and that not more 
than 8 per cent of them were over five 
minutes late. Such a record is too re- 
markable to need comment. It was prob- 
ably never equalled before in any state. 
All this improvement has been brought 
about without any serious unpleasantness 
or friction between the commission and 
the railroads. Both may be given equal 
credit for it. The work of the commis- 
sion has been equally successful in many 
other directions. It is rare, indeed, when 
the work of any public officials in any de- 
partment is more manifestly successful 
than this work has been in a field where- 
in it was prophesied that success would 
be impossible, and in which it was be- 
lieved by many that there must be an ir- 
reconcilable conflict between the corpora- 
tions and the commission which regulated 
them. Such success would be impossible 
if the commission did not proceed with 
enlightenment, justice, and breadth of 
view. In this case the commission, by the 
exercise of these qualities, has been able 
to work in substantial harmony with the 
railroad managers. A slight infusion in- 
to the commission of the spirit of the 
demagogue, wishing to play to the gal- 
leries or make political capital, would 
quickly produce a discord and jangling 
that would seriously impair or even 
wreck the work of the commission; but, 
in the transition period of railroad regu- 
lation throughout the country, the people 
of every state may well have their at- 
tention called to the success of the New 
York state commission in this difficult 
field. 


Last Clear Chance; and Wanton or 
Wilful Misconduct. 


There is a tendency on the part of the 
courts to overlook, or at least to ignore, 
the distinction between the doctrine of 
last clear chance and the well-established 
rule that contributory negligence is not a 
defense against a wanton or wilful in- 
jury. This tendency is to be observed 
both in cases in which the misconduct of 
defendant consisted of an omission of 
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duty arising after the discovery of one’s 
peril, and in those in which it consisted 
of an omission of duty arising before the 
discovery of the peril. In the former 
class of cases the distinction is, perhaps, 
not of much practical importance; but in 
the latter class it is of vital importance, 
and the failure to observe it is likely to 
produce erroneous results. The doctrine 
of Jast clear chance, when properly un- 
derstood, does not permit a recovery in 
spite of contributory negligence, but 
merely operates to strip the antecedent 
negligence of the plaintiff in getting into 
a position of peril of its character and 
effect as contributory negligence by char- 
acterizing it as a remote cause or condi- 
tion, rather than one of the proximate 
causes of the injury, when it may be re- 
garded as having culminated and ceased 
prior to the termination of the negligence 
of the defendant. It is apparent, there- 
fore, that this doctrine cannot properly 
be applied so as to support a recovery in 
favor of the plaintiff if his negligence 
continued until the instant of the impact, 
or, at least, up to a point after which no 
exercise of care on the part of defendant 
would have averted the accident, since, 
on that assumption, his negligence must 
be regarded as one of the proximate 
causes of the accident, and therefore, as 
contributory negligence in the strict sense 
of that term. This view of the doctrine 
of last clear chance is discussed somewhat 
at length in an article on the subject in 
volume 8 of Case and Comment, page 
265; and is well exemplified by an opin- 
ion of the Kansas supreme court in the 
recent case of Dyerson v. Union Pac. R. 
Co. 7 L.R.A.(N.S.) 132. In numerous 
instances, however, the courts, by fail- 
ing to allow proper effect to the continu- 
ance of the negligence of plaintiff until 
the instant of the impact, have extended 
the doctrine to cases not properly within 
its scope. In many of these cases, how- 
ever, the plaintiff’s peril was actually 
discovered by the defendant in time to 
avoid the injury by the exercise of due 
care on its part, and since such conduct 
on the part of defendant, in the absence 
of any excuse, may properly be regard- 
ed, in most instances, at least, as tran- 
scending negligence, and amounting to 
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wantonness or wilfulness against which 
contributory negligence (i. e. negligence 
of plaintiff continuing until the instant 
of the impact) is not a defense, the mis- 
apprehension in these cases resulted mere- 
ly in referring a proper decision to an in- 
applicable doctrine. This is probably 
true, also, even as to some of the cases in 
which the plaintiff's peril was not actual- 
ly discovered in time to avoid the injury, 
and the misconduct on the part of the 
defendant consisted of the omission of a 
duty incumbent upon it before the dis- 
covery of the peril, since, as shown in 
Atchison, T. & S. F. R. Co. v. Baker, 21 
L.R.A.( N.S.) —, there is good author- 
ity for the proposition that wantonness or 
wilfulness may occasionally, and under 
extreme circumstances, be predicated of 
the omission of a duty on the part of the 
defendant (assuming the existence of the 
duty) before the discovery of the peril. 
In some cases, however, the failure to al- 
low proper effect to the element of con- 
tinuing negligence clearly resulted in sus- 
taining a recovery in favor of the piain- 
tiff, although he was guilty of contribu- 
tory negligence in the strict sense, and 
the defendant’s misconduct amounted to 
nothing more than negligence. In one 
case, at least, Sego v. Southern P. Co. 137 
Cal. 405, 70 Pac. 279, the failure to ob- 
serve the distinction between the doctrine 
of last clear chance and the rule that con- 
tributory negligence will not preclude a 
recovery for a wanton or a wilful injury 
had just the opposite effect; as, in that 
case, the court insisted that the négli- 
gence of the person injured or killed, if 
continuing and concurrent with that of 
the defendant until the instant of the im- 
pact, is fatal to a recovery, whether the 
defendant’s breach of duty prior to the 
discovery of the peril be characterized as 
mere negligence or as wanton and wilful 
misconduct. This position, as already 
stated, is sound as applied to misconduct 
on the part of defendant amounting to 
negligence merely, but is misapplied to 
conduct transcending negligence, and 
amounting to wantonness or wilfulness, 
assuming that those terms may ever be 
properly applied to the omission of a duty 
prior to the discovery of the peril. 
While the distinction between the doc- 
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trines of last clear chance and the rule 
that contributory negligence will not pre- 
clude recovery for a wanton or wilful in- 
jury should be kept in mind in determin- 
ing the liability of defendant, it is to be 
observed that the same state of facts 
sometimes presents a choice between 
them. The proposition that wantonness 
or wilfulness may be predicated of the 
omission of a duty resting upon the de- 
fendant before the discovery of the peril 
is, so to speak, a last resort of a plain- 
tiff who is unable to prove that his peril- 
Ous position was actually discovered in 
time to avoid the injury, and whose own 
antecedent negligence in getting into a 
position of peril is conceded or proven, 
and who is further obliged to concede that 
such negligence on his part continued un- 
til the instant of the impact, or, at least, 
until a point after which no exercise of 
care upon defendant’s part could have 
averted the accident. If the plaintiff can 
show, for instance, that, after he had 
negligently gotten into a position of per- 
il, the conditions were such that he could 
not extricate himself (as, for instance, 
where he was on a railroad trestle), and 
that the defendant, by the exercise of due 
care on its part after such conditions 
arose, could have avoided the accident, 
he may recover on the doctrine of last 
clear chance even though the defendant’s 
omission of duty amounted merely to 
negligence, and cannot properly be char- 
acterized as wanton or wilful misconduct. 
It is not until these positions have proven 
untenable that the plaintiff is driven to 
the contention that the misconduct of de- 
fendant, though it consisted merely of the 
omission of a duty before the actual dis- 
covery of the peril, amounted to wanton- 
ness or wilfulness against which contrib- 
utory negligence is not a defense. Up- 
on the other hand, if the conditions are 
such that the plaintiff must rely upon es- 
tablished wantonness or wilfulness on 
the part of defendant, the latter may have 
several lines of defense before falling 
back upon the position that wantonness 
or wilfulness precluding contributory 
negligence may never be predicated of 
an omission of duty before the discovery 
of the peril. He may, in the first place, 
while conceding that the observance, be- 
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fore the actual discovery of the peril, of 
the precautions the omission of which is 
complained of would have averted the 
accident, nevertheless insist that, in view 
of the locality and other circumstances, 
there was no legal duty incumbent upon 
him to observe those precautions; and, 
in many cases, especially where the omis- 
sion complained of was the failure of 
employees in charge of a train to keep a 
lookout for trespassers, such insistence 
must prevail. Or, if the existence of*such 
a duty and its nonobservance must be 
conceded, the defendant may still, under 
some circumstances, escape liability upon 
the ground that even if the duty had been 
performed and the plaintiff’s presence 
discovered, the defendant would have had 
the right to assume that he would get out 
of danger, thus showing that the omission 
of the duty was not a proximate cause of 
the accident. Or, if both of these lines 
of defense fail, the defendant may insist, 
and frequently with success, that, con- 
ceding the existence of the duty and its 
omission and relation to the accident as 
one of the proximate causes, still, consid- 
ering the nature of the duty, the locality, 
and other circumstances, such omission, 
though constituting negligence, did not 
amount to wantonness or wilfulness, even 
if it be assumed that such misconduct 
may ever be predicated of the omission 
of a duty prior to the discovery of the 
peril. It is not until all these lines of de- 
fense have failed that the defendant is 
thrown back upon the broad position 
which is supported by some of the cases, 
e. g., Anderson v. Minneapolis St. P. & 
S. M. R: Co. 14 L.R.A.(N.S.) 886, that 
wantonness or wilfulness precluding con- 
tributory negligence (4. e. negligence on 
the part of plaintiff or deceased continu- 
ing until the instant of the impact, or, at 
least. as Jong as the defendant’s negli- 
gence) may never be predicated of the 
omission of a duty before the discovery of 
the peril. And, according to the view ex- 
pressed by Marshall, J., in Holwerson v. 
St. Louis & S. R. Co. 157 Mo. 216, 50 
L.R.A. 850, even assuming that this posi- 
tion cannot be maintained, the defendant 
may still escape liability if the conduct of 
the plaintiff, as well as that of the de- 
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fendant, may properly be characterized 
as wanton or wilful. 

It is apparent, in view of these prac- 
tical considerations, that, conceding that 
wantonness or wilfulness precluding the 
defense of contributory negligence may, 
under some circumstances, be predicated 
of the omission of a duty before the dis- 
covery of the peril, the ultimate result 
upon a given state of facts may vary ac- 
cording to the jurisdiction in which the 
case arises, in consequence of differences 
of opinion as to the’ preliminary questions 
whether or not, upon such state of facts, 
the plaintiff was guilty of contributory 
negligence, or whether there was any 
such duty incumbent upon defendant 
prior to the discovery of the plaintiff's 
peril as that the omission of which is the 
subject of complaint. For illustration, 
assuming that the rule is established in a 
particular jurisdiction that employees in 
charge of a train are bound to keep a 
lookout for trespassers on the track at 
certain points, the question may arise 
whether the omission of that conceded 
duty may properly be characterized as 
wanton or wilful, so as to support a re- 
covery in spite of the fact that plaintiff's 
negligence continued until the instant of 
the impact; whereas it may be that, in 
another jurisdiction, upon exactly the 
same state of facts, the question of wan- 
tonness or wilfulness could not properly 
arise, for the reason that the local rule 
does not impose any duty upon railroad 
companies to keep a lookout for trespas- 
sers at such -point, so that the failure to 
keep such a lookout, even conceding that 
it was a proximate cause of the injury, 
would not constitute even simple negli- 
gence, much less wanton or wilful miscon- 
duct. Even when the duty prior to the dis- 
covery of the peril the omission of which 
is complained of is conceded, the result is 
likely to vary according to the locality of 
the accident and other circumstances, 
since the omission of such a duty may, 
with respect to some localities, and under 
some circumstances, be properly charac- 
terized as wanton or wilful, while, with 
respect to other localities and other cir- 
cumstances, it amounts to neocligence 
merely. The purpose of this article, how- 
ever, is to emphasize the distinction be- 
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tween the doctrine of last clear chance 
and the rule that contributory negligence 
will not preclude a recovery for wanton 
or wilful misconduct; and to point out 
that while the continuance of the negli- 
gence of the plaintiff or deceased until 
the instant of the impact, or, at least, up 
to a point after which no exercise of care 
on the part of the defendant could have 
averted the injury, ought to prevent the 
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application of the doctrine of last clear 
chance so as to permit a recovery if the 
defendant’s conduct is to be characterized 
as negligent merely, and not as wanton 
or wilful, it ought not to defeat the liabil- 
ity if the defendant’s misconduct, wheth- 
er consisting of an omission of a duty be- 
fore or after the discovery of the peril, 
may properly be characterized as wan- 
ton or wilful misconduct. 


[ AMONG THE NEW DECISIONS | 


V’endee under execu- 
tory contract as 
owner. 


The proposition 
that the vendee 
under a contract 
for the purchase 
of land or under a bond for the convey- 
ance of title is a sole and unconditional 
owner within the meaning of a policy of 
insurance is supported by well-nigh all 
the authorities, as shown by a note on 
the subject in 20 L.R.A.(.N.S.) 775, ac- 
companying the Oklahoma case of Ar- 
kansas Ins. Co. v. Cox, in which, in har- 
mony with the other authorities, such a 
vendee is held to be an unconditional and 
sole owner in fee simple of the equitable 
title within the meaning of the policy. 


Discharge of bankrupt While the causes 
as affected by act enumerated by 
of partner. the bankruptcy 

act for the refus- 

al of a discharge vary, in that, in some 
cases, intent is made an element by ex- 
press language of the statute, an inquiry 
common to such of them as are not whol- 
ly personal in character is whether such 
statutory provisions are to be construed 
strictly, with reference solely to the 
phraseology employed, or liberally, in the 
light of an assumed purpose to relieve 
honest but insolvent debtors. As it is 
sometimes put, Is the discharge of the 
debtor to be regarded as incidental, or 
is its refusal to be regarded as in the na- 
ture of a penalty for dishonest conduct ? 
So, where intent, by the provisions of 
the statute, must accompany the act, the 
question arises whether the intent of an 


agent or partner of the bankrupt will pre- 
clude the granting of the discharge; and 
where intent is not expressly made an 
element, the question arises, Is it, by im- 
plication, an element so as to relieve the 
bankrupt from the consequences, so far 
as his own discharge is concerned, of the 
act of his partner or agent? The author- 
ities which have considered this question 
are collated in a note in 20 L.R.A.( N.S.) 
785, accompanying a recent decision of 
the United States circuit court of appeals, 
fifth circuit—Hardie v. Swofford Bros. 
Dry Goods Co.,—in which it is held that 
the fact that goods were procured by a 
partnership on credit, through false rep- 
resentations in writing by one partner as 
to the condition of the concern, will not 
prevent the discharge in bankruptcy of 
his copartner, who had no knowledge of 
the wrongdoing. 


Violation of Sunday law The question 
as continuing offense. whether or 
not two or 

more violations of the Sunday law con- 
stitute one offense, for which only one 
conviction can be had or fine imposed, or 
whether each violation constitutes a dis- 
tinct offense, seems to depend to a great 
extent upon the wording of the statute 
violated. If the statute contemplates the 
prevention of the opening for business of 
a place of amusement, saloon, or other 
place generally connected with the viola- 
tion of the Sunday law, or a prevention 
of exercising one’s ordinary trade on that 
day, it is held that a repetition of the same 
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violation at another time during the day 
will not make the guilty party subject to 
two or more convictions. Where, how- 
ever, the statute aims at the particular of- 
fense, a conviction of one will not bar a 
conviction for another similar offense 
committed on the same day. The author- 
ities on this question are reviewed in a 
note in 20 L.R.A.(N.S.) 783, appended 
to the recent Texas case of Muckenfuss 
v. State, holding that only one conviction 
can be secured for giving several per- 
formances in a theater on Sunday, under 
a statute providing that any proprietor 
of any place of amusement who shall per- 
mit it to be open on that day shall be 
fined. 


An action in 
tort for breach 
of warranty that 
an article sold 
was perfect, which may be begun by ar- 
resting defendant, is held, in Caldbeck v. 
Simanton (Vt.) 71 Atl. 881, 20 L.R.A. 
(N.S.) 844, not to lie unless scienter is 
alleged; and an allegation in a declara- 
tion for breach of warranty that defend- 
ant “falsely and fraudulently warranted 
the property” is held not sufficient to 
charge knowledge of the falsity on his 
part. While, as shown by the opinion in 
this case, an action in the form of tort 
might lie for a breach of warranty, yet 
the court holds that the actual nature of 
the action is to be determined by the sub- 
stance of the claim, rather than by the 
mere form or classification of the action. 
The court, therefore, follows the rules as- 
serted by many authorities, that a plain- 
tiff who may proceed either on contract 
or in tort cannot, by proceeding in tort, 
secure an order of arrest of the defend- 
ant where he would not be entitled to 
such an order if he proceeded on the con- 
tract. Although the court, in this case, 
makes a very fine distinction between the 
effect of the phrase “falsely and fraud- 
ulently,” as applied to “representations” 
and “pretense,” and to a “warranty,” yet, 
having determined that the declaration 
did not sufficiently allege scienter, it was 
undoubtedly correct, according to the 
weight of authority upon the general 
subject of arrest, in holding that the 


Arrest under civil proc- 
ess for breach of 
warranty. 
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plaintiff could not proceed by arrest. This 
seems, however, to be the first case in 
which an arrest was sought in an action 
for breach of warranty. 


Effect on bond of accused There is but 
little direct 
authority, as 
shown by a 
review of the cases in 20 L.R.A.(N.S.) 
861, on the question of the effect of grant- 
ing a new trial after a conviction to ex- 
tend the liability of the accused’s bond, 
and the recent Alabama case of Miller v. 
State, which accompanies the note, and 
holds that, after conviction of an accused, 
for whose enlargement bail had been giv- 
en, when he was present in court, and his 
passing into custody of the sheriff, the 
court cannot, without the knowledge of 
the sureties, on granting him a new trial, 
permit him to go at large under the for- 
mer bond,—seems to be the only case in 
which the effect of granting a new trial 
to extend the liability of accused’s bail 
after the bondsmen have surrendered the 
accused into the hands of the sheriff has 
been considered. 


of granting new trial 
after conviction. 


Duty of water carrier The recent Geor- 
gia case of Ocean 
a oe or. oo 
vannah Locomotive Works & Supply Co. 
63 S. E. 577, 20 L.R.A.(N.S.) 867, hold- 
ing that a navigation company whose 
charter confers no power of eminent do- 
main, nor imposes any public duties, is 
not bound to provide sufficient facilities to 
carry all goods which may be offered to 
it, but may decline to receive goods for 
transportation in excess of its carriage 
capacity, seems to be the first case to pass 
upon the right of a water carrier to re- 
fuse transportation of goods tendered in 
excess of its capacity. But the distinc- 
tion taken in this case between such a car- 
rier and a carrier by rail with respect to 
the duty of providing sufficient facilities 
to carry all goods which may be offered 
seems to be well taken, the duty thus im- 
posed upon railroads being beyond that 
imposed upon common carriers generally 
by the common law. 


to accept goods. 
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Set-off by bank against The set-off by 
bankrupi’s deposit. bank against 
a depositor’s 
account of a note which it bona fide holds 
against him is held, in Booth v. Prete, 81 
Conn. 636, 71 Atl. 938, 20 L.R.A.(N.S.) 
863, not to be a transfer or preference 
within the provisions of the bankruptcy 
act; and it is held that the set-off will, 
therefore, be upheld in favor of both the 
bank and the indorser from whom the 
note was received, although made within 
four months of the time the depositor be- 
comes bankrupt. The doctrine of this 
case is in harmony with the other cases 
on the question, which are reviewed in a 
note thereto, both as to a preference 
which could be avoided by a trustee and a 
preference which, unless surrendered, 
would bar the preferred creditor from fil- 
ing a claim. 


Negligence or assumption The number 
of risk by employee of cases in 
under statutory which the de- 
fendant, hav- 

os ing employed 

a child under the statutory age, has at- 
tempted to set up contributory nevligence 
of the child to defeat his liability for 
injuries incurred by the child while in his 
employment, is not large, but the question 
has been coming before the courts with 
increased frequency of late, and the de- 
cisions are not entirely harmonious, as 
shown by a review thereof in a note in 
12 L.R.A.(N.S.) 461, and a supplement- 
al note in 20 L.R.A.(N.S.) 876. Some 
cases go to the one extreme, and hold 
that neither the question of contributory 
negligence nor the question of assump- 
tion of risk can be raised in an action 
against an employer for injuries received 
by a minor employee under the statutory 
age, while other cases hold, or apparently 
proceed upon the proposition, that a child 
employed under the statutory age may be 
guilty of contributory negligence, as a 
matter of law ; while still other cases hold 
that the question of the contributory neg- 
ligence or assumption of risk is for the 
jury. In the recent Illinois case of Straf- 
ford v. Republic Iron & Steel Co., which 
accompanies the note in 20 L.R.A.(N.S.) 
876, the contributory. negligence of a 
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child employed in violation of the terms 
of the statute is held to be no defense to 
an action against the master for personal 
injuries received by the child in conse- 
quence of such employment, although he 
had temporarily abandoned the work he 
was employed to do, and was attempting 
to perform work which he had been for- 
bidden to do. But, in the late Louisiana 
case of Darsam v. Kohlmann, 48 So. 781, 
20 L.R.A.(N.S.) 881, it is held that, 
while the violation by the master of a 
statute regulating the employment of 
minor servants is negligence per se, and 
actionable if injuries are sustained by a 
servant in consequence thereof, such stat- 
ute is not to be so construed as to abro- 
gate the ordinary rules relating to con- 
tributory negligence, which is available as 
a defense, notwithstanding the statute, 
unless the latter is so worded as to leave 
no doubt that such defense is to be ex- 
cluded. 


Time for action because of The ques- 
obstruction of stream 


tion when 
the statute 
of limita- 
tions begins to run against an action for 
damages occasioned by the placing of a 
structure other than a milldam in such a 
manner as to obstruct the flowing of 
water, and thereby injure adjoining real 
property by overflowing the same, is the 
subject of a note in 20 L.R.A.(N.S.) 
885. The majority of the cases hold, in 
harmony with the recent decision of the 
United States circuit court of appeals, 
eighth circuit, in Gulf, C. & S. F. R. Co. 
v. Moseley, to which the note is append- 
ed, that, whenever a dam or embankment 
obstructing a stream is of a permanent 
character, and its construction and con- 
tinuance are necessarily an injury, the 
damage is considered original, and may 
be recovered in one action, and in such 
case the statute begins to run upon the 
construction of the dam or embankment, 
or, at least, from the time of the first in- 
jury, and the one damaged cannot rely 
upon the theory that every continuance of 
the nuisance is a fresh nuisance. Op- 
posed to this class of cases, it would seem 
there are a few which proceed upon the 
theory that, where the dam or embank- 


or surface water. 
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ment constitutes a permanent structure, 
from the building and continuance of 
which an injury will necessarily result, 
the person guilty of maintaining the nui- 
sance is liable, at least within the period 
of prescription, for successive suits, each 
continuance being a new nuisance, and 
that the injured party is entitled to re- 
cover all the damages accruing within the 
statutory period of limitations. There is 
another class of cases which, although 
not necessarily opposed to the doctrine 
that, when the obstruction is permanent, 
and the damages therefrom necessarily 
follow, the statute begins to run against 
the right of action to recover damages for 
injuries from the time the obstruction is 
built or the damages first sustained, yet 
finally attain the same result as those 
cases in which it is held that the one dam- 
aged can rely upon the theory that every 
continuance of a nuisance is a new nui- 
sance. In some of these cases a distinc- 
tion is made between a nuisance of a per- 
manent character, with an injury neces- 
sarily resulting, and a structure which, 
although of a permanent character, is not 
necessarily injurious. Others base their 


decision upon the ground that the injury 
is the result of negligence or want of skill 
of the one maintaining the obstruction, 
and that, when his attention is called to 
it, he will take steps to improve the con- 


ditions. However, in any event, whatev- 
er the basis of the decision, it is held in 
these cases that, if the structure is of such 
a character that it may or may not do in- 
jury, the cause of action for damages 
arises only when the injury is,done; and, 
as is said, or directly so implied, in most 
of these cases a new cause of action arises 
with every injury. 


Time for action for flood- The question 
ing of land bydigging When the 
of ditch or drain. statute of lim- 
itations com- 

mences to run against an action for dam- 
ages for flooding of land caused by the 
digging of a ditch or drain, which is the 
suhject of a note in 20 L.R.A.(N.S.) 894, 
is determined by the same test applied in 
the cases reviewed in the note to Gulf, C. & 
S. F. R. Co. v. Moseley, referred to above. 
As was said there in regard to dams and 


Case and Comment 


embankments, so here it may be said in 
regard to the construction of ditches or 
drains, that, whenever a ditch or drain 
causing the flooding of adjoining prop- 
erty is of a permanent character, and its 
construction and continuance necessarily 
cause injury, the damage is, by the ma- 
jority of the decisions, considered orig- 
inal, and may be recovered in one action. 
And therefore the statute of limitations 
begins to run from the construction of 
the ditch, or, in some jurisdictions, from 
the first injury. Although, as was also 
true of the cases considered in the other 
note, there are many cases cited in this 
note which apply an exception to the gen- 
eral rule because of the fact that the ditch 
was not necessarily a nuisance, or would 
not necessarily continue to injure the 
property, a few cases apparently deny 
the rule altogether. With the latter note 
is published the Arkansas case of Turner 
v. Overton, in which it is held that the 
statute of limitations begins to run upon 
a right of action against a railroad com- 
pany which, without authority, straight- 
ens the bed of a stream so as to accelerate 
the flow in such a manner that its future 
injurious effect on the riparian land is 
certain from the time of the completion 
of the work, although the actual injury 
is done only by gradual erosion and the 
overflow of property in times of freshet. 


Cutting trees. The right of a municipal 

corporation to cut or trim 
trees within the limits of highways is dis- 
cussed in a note in 20 L.R.A.(N-S.) 809, 
accompanying the North Carolina case of 
Rosenthal v. Goldsboro, in which it is 
held that a municipal corporation acting 
in good faith may, under its charter au- 
thority to repair streets and remove 
nuisances, remove without compensa- 
tion or notice the trees of an abutting 
owner which are within the limits of the 
highway, the roots of which interfere 
with the operation of a municipal sewer. 
The authority of municipal officers to cut 
or trim trees on private property to facil- 
itate the use of a street is the subject of 
a note in 20 L.R.A.(N.S.) 814, accom- 
panying the Massachusetts case of Com. 
v. Byard, holding that a tree warden has 
no authority to cut from a tree standing 
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on private property branches extending 
over the street, to aid the moving of a 
house along the street, under a statute 
permitting the surveyors and road com- 
missioners to cause parts of trees stand- 
ing on private property to be removed if 
they obstruct the way, or endanger, hin- 
der, or incommode persons traveling 
thereon, and providing for the cutting of 
trees standing in ways. 

Curtesy. All the authorities, with but a 
single exception, as shown by a 
note in 20 L.R.A.(N.S.) 825, have held 
that, as to a husband’s right of curtesy 
in lands of his wife, it is immaterial 
whether the issue was living or dead at 
the time of the seisin by the wife, and ev- 
en this exception has been declared not 
to oe in conflict with the weight of au- 
thority, but to be distinguishable. The 
general rule is followed in the recent Mis- 
souri case of Donovan v. Griffith, which 
accompanies this note. As to a husband’s 
right to curtesy in conditional and lim- 
ited estates of his wife, it appears from a 
review of the authorities in 20 L.R.A. 
(N.S.) 858, to be a general rule of law, 
supported by almost all the authorities, 
that, if the other requisites are present, a 
husband is entitled to curtesy out of his 
wife’s determinable estate, notwithstand- 
ing the contingency upon which the fee is 
to terminate exists at the time of her 
death. This note is accompanied by the 
Alabama case of Carter v. Couch, in 
which the rule as stated is followed. 


Duty of carrier to per- The duty of a 
sons other than pas- Carrier to per- 
sengers at station, $0"S who ac- 

company 2as- 
sengers to or wait for them at a station is 
considered in a note in 20 L.R.A.(N.S.) 

833, accompanying the recent Texas case 

of Galveston, H. & S. A. R. Co. v. Matz- 

dorff, in which it is held that a railway 
company is not bound to keep its stations 
safe as for invited guests for a mere 
friend or acquaintance of an intending 
passenger, who resorts to it to see him 
begin his journey. The question as to 

how the rights of a person present at a 

station upon the departure or arrival of 

a passenger are affected by the fact that 
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he is there purely for a business con- 
sultation with the passenger seems to 
have been considered in but two cases, as 
shown by a note in 20 L.R.A.(N.S.) 837. 
In one of these cases, Cogswell v. At- 
chison, T. & S. F. R. Co. (Okla.) 99 Pac. 
923, which accompanies the latter note, 
it is held that a railroad company is bound 
to exercise ordinary care for the safety 
of such a person, and to be liable for in- 
juries sustained by him on account of the 
company’s failure to exercise such care. 
This is in harmony with the holding in 
the other case which is cited in tne note. 


Equity jurisdiction be- The recent Ala- 
cause of multiplic- _—_ ae of 
i ; Southern »tee: 
ity of suits. Co. v. Hopkins, 
47 So. 274, 20 L.R.A.(N.S.) 848, seems 
to be the only one holding that an alleged 
tort feasor who has been sued in actions 
at law for personal injuries by a number 
of persons injured by the alleged tort 
may, because of the number of suits, in- 
voke the aid of equity to settle the con- 
troversies in one suit, on the ground that 
he has a common defense to all of such 
actions; and the cases cited by the court 
as sustaining its position do not seem to 
go to the extent that this case does, and, 
moreover, present some _ well-settled 
ground of equitable jurisdiction. This 
case, as shown by a note to the L.R.A. 
report thereof, is one of a very few cases 
that have considered this question, and it 
reopens a controversy that has been go- 
ing on for some time between the courts 
and Mr. Pomeroy in reference to the 
soundness of the third of the four 
grounds mentioned by him for equitable 
interposition in ordinary actions at law 
on the ground of preventing a multiplic- 
ity of suits, which is where a number of 
persons have -separate claims against the 
same party, but all arise from some com- 
mon cause, are governed by the same le- 
gal rule, and involve similar facts, and 
the whole matter can be settled in a single 
suit. As is shown by the note to this 
case, however, it seems to be the only 
case which sustains this proposition if 
applied to actions for breach of contract 
or the commission of a tort. 
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Combat by mutual The overwhelming 
weight of authority 
is in accord with the 
conclusion reached in the recent Ne- 
braska case of Morris v. Miller, 119 N. 
W. 458, 20 L.R.A.( N.S.) 907, that where 
two parties fight voluntarily, either may 
recover from the other the actual dam- 
ages suffered, and that the consent of the 
plaintiff to engage in the combat will not 
bar his suit to recover. The other deci- 
sions on this question are reviewed in a 
note to this case, and, with the exception 
of two Michigan cases, all seem to be in 
accord. 


consent. 


Attacking for fraud The peculiar force 
which, at an early 
time, was given in- 
struments under seal, has been consider- 
ably abated or entirely disregarded in the 
more modern cases. To a great extent 
this result has been accomplished by stat- 
utory provision; but the distinction be- 
tween sealed and unsealed instruments 
has also been, to a considerable extent, 
abolished by the courts themselves, so 
far, at least, as such instruments were af- 
fected by fraud. This inclination to dis- 
regard any distinction between the two 
classes of instruments as affected by 
fraud has been applied to releases to such 
an extent that, as a rule, a release under 
seal is no more invulnerable to an attack 
on the ground of fraud than an unsealed 
release; and the question of jurisdiction 
in law or equity is usually determined 
without reference to whether it is a 
sealed or an unsealed instrument. The 
authorities on the question of the right, 
in an action at law, to attack a release 
for fraud, are reviewed in a note in 20 
L.R.A.( N.S.) 915, accompanying the 
Oregon case of Olston v. Oregon Water 
Power & R. Co., in which it is held that 
a release under seal may be attacked at 
law for fraud in the consideration, where 
the seal is by statute made only prima 
facie evidence of consideration. 


release under seal. 


Payment by insurance 
company « 
to wrong person. 


On the question 
of the right of 
an insurance 
company, in 
making payment of proceeds of a life 
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policy, to rely on a clause giving the 
company an option as to the payee, and 
making receipt conclusive evidence of 
payment to the proper person, there is 
apparently some lack of uniformity, as 
shown by a note in 20 L.R.A.(N.S.) 
928, although this may, in some instances, 
at least, be traced to the provisions of the 
particular policy in suit. In the case to 
which this note is appended,—Smith v. 
Metropolitan L. Ins. Co.,—it is held that 
a life insurance company cannot absolve 
itself from liability to the beneficiary duly 
designated by the insured for the pro- 
ceeds of the policy by paying them to the 
administrator of the insured, although 
the policy provides that the production 
by the corporation of the policy and of a 
receipt signed by any person furnishing 
satisfactory proof that he is executor of 
the insured shall be conclusive proof 
that the sum has been paid to the person 
lawfully entitled to receive the same. 


Making draft payable 
through particular 
clearing house. 


The question 
whether the fact 
that a check or 
draft has across 
its face the words “payable only through” 
a named clearing house will render it in- 
effectual as a tender under a contract 
which permits payment by check seems 
to have been passed upon for the first 
time in the recent case of Philadelphia 
Co. v. Renner, 222 Pa. 512, 71 Atl. 1056, 
20 L.R.A.( N.S.) 932, in which it is held 
that such fact does not render the instru- 
ment ineffectual as a tender. 

Superintending control. The question 
of superintend- 
ing control of superior over inferior tri- 
bunals is the subject of an elaborate note 
in 51 L.R.A. 33, and the decisions on the 
subject which have been handed down 
since the writing of that note are collated 
in a supplementary note in 20 L.R.A. 
(N.S.) 941, accompanying the Wiscon- 
sin case of State ex rel. McGovern v. 
Williams, in which it is held that the 
superintending control extends to review- 
ing the decision of the trial court that a 
grand juror was incompetent to act, 
which resulted in a refusal to proceed 
with the trial, and to requiring it to do 








n 








so by mandamus if the decision was er- 
roneous. 


Property rights in The question of prop- 
erty rights in sunken 
logs seems to have 
been considered for the first time in the 
recent case of Whitman v. Muskegon 
Log Lifting & Operating Co. 152 Mich. 
645, 116 N. W. 614, 20 L.R.A.(N.S.) 
984, holding that the mere fact that logs 
placed in a river, to be floated to market, 
sink to the bottom and become imbedded 
in the soil, and that the marks upon them 
become obliterated, does not destroy the 
title of their original owners, or prevent 
an assignment of the property to a sal- 
vage company. 


sunken logs. 


Notice to insured of On the question 
of the effect of a 
custom to give 
insured notice of the maturity of prem- 
iums, where he is not otherwise entitled 
to notice, which is the subject of a note 
in 20 L.R.A.(N.S.) 1037, there is a ir- 
reconcilable conflict of authority, though 
the greater number of decisions support 
the proposition that, even if the contract 
of insurance is silent as to the duty of 
giving the assured notice when premiums 
fall due, yet, if the insurer has followed 
the custom of giving such notice; it can- 
not, by failing to give it, insist upon a 
forfeiture of the policy for the nonpay- 
ment of the premium when due, if the 
assured was, in good faith, waiting for 
the usual notice, and this was the sole 
reason for the nonpayment of the prem- 
ium. This is the conclusion reached in 
the Wisconsin case of Knoebel v. North 
American Acci. Ins. Co., which accom- 
panies the note. 


maturity of premium. 


Insurance arbitrators. The authority of 

arbitrators under 
standard policies of insurance to consider 
the assured’s title to the insured property 
is passed upon for the first time in the 
recent Maine case of Dunton v. West- 
chester F. Ins. Co. 71 Atl. 1037, 20 
L.R.A.(N.S.) 1058, holding that no ques- 
tion as to the title of the insured can be 
considered by referees appointed in ac- 
cordance with the clause in a standard 
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policy which provides that, upon the 
failure of the parties to agreé as 
to the amount of loss, it shall be referred 
to arbitrators, an award of a majority 
of whom shall be conclusive as to the 
amount of loss and damage. Although 
there is no other case exactly in point, 
attention may be called to Hogadone v. 
Grange Mut. F. Ins. Co. 133 Mich. 339, 
94 N. W. 1045, in which it was held that 
the provision in a mutual fire insurance 
policy that, in case of disagreement as to 
the amount of valuation, in whole or in 
part, the amount should be determined by 
the arbitration committee of the company, 
whose decision as to the validity of the 
claim should be final, and preclude any 
suit to fix the amount or valuation, re- 
lated only to cases of disagreement as to 
the amount of valuation, in whole or in 
part, and was not applicable to a contro- 
versy between the parties in which the 
disagreement related to the assured’s title 
to the insured property. 


Alighting temporarily Another case of 
from street car. first impression 
is Tompkins v. 
Boston Elev. R. Co. 201 Mass. 114, 87 
N. E. 488, 20 L.R.A.(N.S.) 1063, hold- 
ing that one voluntarily becoming a pas- 
senger On a street car so crowded that 
he is compelled to ride in the vestibule, 
with knowledge of a rule that persons 
riding on platforms do so at their own 
risk, assumes the risk of injury from be- 
ing compelled temporarily to alight to 
enable other passengers to leave the car, 
including that of having the car negli- 
gently started before he resumes a safe 
position. 


Effect of taking collateral On this ques- 
security tion the ceci- 

upon conditional sale. S!0MS are not 
in harmony, 

as shown by a note in 20 L.R.A.(N.S.) 
1065, although the weight of authority 
holds that subsequently taking additional 
collateral security to secure the amount 
due on a conditional sale is not sufficient 
to devest the seller of title and transfer 
it to the buyer. In accord with the weight 
of authority, it is held, in a recent deci- 
sion of the United States court of ap- 
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peals, eighth circuit,—Monitor Drill Co. 
v. Mercer,—which accompanies the note, 
that taking notes and collateral security 
for the purchase price of chattels does 
not destroy features of the contract con- 
stituting the transaction a conditional 
sale. 


On the ques- 
tion whether 
a __ contract 
which fixes 
compensation at a certain amount per 
unit of work done is entire or severable, 
there is some difference of opinion among 
the authorities, as shown by a review 
thereof in a note in 20 L.R.A.(N.S.) 
1069, some following the doctrine of the 
recent Minnesota case of Johnson v. 
Fehsefeldt, which accompanies the note, 
holding that such contracts are entire, 
while others follow the contrary doctrine, 
that such contracts are severable, and 
there may be a recovery upon a quantum 
meruit. Frequently, however, the cases 
may be distinguished by some particular 
provision of the contract in question, or 
some other peculiar feature of the case, 
though numerous cases have clearly 
enunciated contrary doctrines. 


Contract fixing compensa- 
tion at certain amount 
per unit of work done. 


Distribution of liquors The question of 
the applicability 
of the liquor 
laws to a social club dispensing liquors 
to members is discussed, with a review 
of the authorities, in a note in 12 L.R.A. 
(N.S.) 519, and an examination of this 
note shows that the decisions are various 
and conflicting. With few exceptions, it 
has been held that, where the club is in- 
corporated, it is amenable to the liquor 
laws, and all the authorities agree that 
it is amenable where it appears that the 
formation of the club was a mere device 
to evade the law. The few cases which 
have appeared since the preparation of 
that note are reviewed in a supplement- 
ary note in 20 L.R.A.(N.S.) 1095, ac- 
companying the California case of Cuzner 
v. California Club, which holds that an 
ordinance merely imposing a license tax 
upon the business of selling intoxicating 
liquors does not include a bona fide social 
club, which merely distributes such liq- 


by social club. 
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uors to its members at a slight advance 
over the cost, the profit being devoted to 
the expenses of the institution. But, in 
the recent Minnesota case of State ex rel. 
Young v. Minnesota Club, 106 Minn. 
515, 119 N. W. 494, 20 L.R.A.(N.S.) 
1101, it is held that the distribution of in- 
toxicating liquors in less quantities than 
5 gallons by a social club to its members, 
for a consideration, though without prof- 
it, constitutes a “sale” within the mean- 
ing of laws requiring a license for the 
sale of liquor. © 

Termination of lease by <A contract -for 
space for a 
term of years 
on a particular floor of a building occu- 
pied by a department store, in which to 
conduct a particular line of business in 
connection with the general enterprise, 
which is to be paid tor by a monthly 
rental and a percentage of sales in excess 
of a certain amount, is held, in Martin 
Emerich Outfitting Co. v. Siegel, C. & 
Co. 237 Ill. 610, 86 N. E. 1104, 20 
L.R.A.(N.S.) 1114, to be terminated by 
the destruction of the building; and it is 
held that the beneficiary cannot insist on 


destruction of building. 


the allotment of space in a new building 
to which the department store business is 


moved. While a search has failed to re- 
veal the existerce of any other decision 
as to whether such a contract is to be 
considered as necessarily contemplating 
the continued existence of the building in 
which space is allotted, so that destruc- 
tion of the building will operate to termi- 
nate the contract, the general principle 
upon which the case is based, that, under 
a contract which, by the intent of the 
parties, requires for its performance the 
continued existence of a specific subject- 
matter, the destruction of such subject- 
matter operates as a discharge where 
neither party has assumed such risk, is 
well established. 


Withdrawal from 


suicide pact. 


The question of the 
repentance and with- 
drawal from a sui- 
cide pact, or a subsequent attempt to dis- 
suade one from suicide after having coun- 
seled the same, as affecting the guilt of 
the penitent, is considered for the first 
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time in State v. Webb, 216 Mo. 378, 115 
S. W. 998, 20 L.R.A.(N.S.) 1142, hold- 
ing that one who, after agreeing with 
another that they should commit suicide 
together, and procuring a pistol for that 
purpose, changes his mind, and endeav- 
ors to escape from the consequences of 
his agreement, but is unable to do so be- 
cause of physical weakness, is not liable 
for assisting the suicide in case the latter 
refuses to permit him to escape, and pro- 
ceeds to shoot him and then kill himself. 


Gift as fraud on con- 
tract to will property. 


The question 
whether a gift 
during the life- 
time of the contractor or covenantor is 
a fraud on a contract to will property is 
the subject of a note in 20 L.R.A.(N.S.) 
1154, accompanying the New York case 
of Dickinson v. Seaman, which holds that 
a provision in an antenuptial contract 
that the husband should adopt a child of 
the wife, and make her his heir, and be- 
queath and devise all his property to her, 
does not prevent his giving, in good faith, 
to his relatives, before death, a policy of 
insurance upon his life, which amounts 
only to a reasonable gift, in view of the 
property possessed by him. ‘This case 
appears to be the only one in which the 
question involved has been discussed 
from the viewpoint of reasonableness of 
the gift, in view of the entire property 
possessed by the contractor. The other 
decisions involving the validity of a gift 
by a person under contract or covenant 
to will all his property to a certain per- 
son are practically uniform in holding 
that such agreement does not prevent the 
making of absolute bona fide gifts during 
the lifetime of the contractor or cove- 
nantor. However, the gift must be abso- 
lute, and not in effect testamentary, and 
must not be made for the express pur- 
pose of defeating the contract or cove- 
nant. 


Purchase by broker 
of property listed 
with him for sale. 


On the question 
whether a broker 
with whom real 
estate has been 
listed for sale may purchase the property, 
it is the general doctrine, to which there 
are but few exceptions, that such a broker 
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cannot become the purchaser of the prop- 
erty, or be interested in the purchase of 
it, unless his interest is disclosed to the 
principal. And this rule applies with 
equal force to the broker’s clerks who 
obtain information in reference to the 
property through their employment. But 
the mere fact that the relation of agency 
once existed between the parties does not 
disable them from dealing with each oth- 
er in reference to the subject-matter of 
the agency, or from dealing with third 
persons in reference thereto after the ter- 
mination of the relation of principal and 
agent. And where the fact is disclosed 
that the agent is either purchasing for 
himself or is interested in the purchase, 
and the purchase is otherwise free from 
all fraud, concealment, misrepresentation, 
or undue influence on his part, it will be 
sustained. The authorities on this ques- 
tion are reviewed and discussed in a note 
in 20 L.R.A.(N.S.) 1158, accompanying 
the recent Oregon case of Rodman v. 
Manning, which holds, in harmony with 
the general doctrine, that a real estate 
broker cannot, after accepting, in re- 
sponse to his request for price, the own- 
er’s offer to sell at a certain price, less a 
commission to himself, enforce a con- 
veyance to himself, if, to his knowledge, 
the property was worth more than the 
price named, of which fact he failed to 
inform the owner. 


Broker's right to commis- 
sion where purchaser is 
unable to perform contract. 


The ques- 
tion wheth- 
er a broker 
is entitled 


to his commission where the purchaser 
procured by him is financially unable to 
perform his contract is the subject of a 
note in 20 L.R.A.(N.S.) 1169, which 
shows that the weight of authority sup- 
ports the doctrine announced in the recent 


Arkansas case of Moore v. Irvin, which 
accompanies the note, to the effect that, 
in the absence of fraud on the part of the 
broker, he is entitled to his commissions 
for the sale of real estate where, through 
his instrumentality, a valid and enforce- 
able contract of sale has been entered into 
between his principal and a person pro- 
duced by him, without reference to the 
solvency or financial ability of the pur- 
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chaser to complete his contract of pur- 
chase. There are, however, well-consid- 
ered cases which refuse to adhere to this 
doctrine, but require a contract of sale to 
be merged into an actual sale to entitle 
a broker to his commissions. These cases 
hold that, if a purchaser fails to perférm 
his contract because of financial inability 
to do so, the broker is not entitled to his 
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full commission unless it appears that the 
owner did not expressly or impliedly rely 
on the judgment of the broker as to 
the purchaser’s financial ability. These 
two doctrines are based on different 
views as to the nature of the relation ex- 
isting between principal and broker and 
the duty of the broker to his principal. 


NOTES FROM OTHER NATIONS : | 


Count Casimir Badeni, former Aus- 
trian premier, died on July 9. Count 
Casimir Badeni was born in Poland in 
1846; he studied law, entered the Aus- 
trian civil service, became governor of 
Austrian Poland, and was nicknamed the 
“\Macaddo of Gallecia” because of his 
gorgeous ceremonials. In September, 


1895, he became prime minister of a non- 
partisan cabinet, which office he resigned 
in 1898. 


George Frederick Samuel Robinson, 
first marquis of Ripon, and formerly 
Lord Privy Seal of Great Britain, died 
on July 9, at the age of eighty-two. 


= JUDGES AND LAWYERS : 


A special meeting of the Lackawanna 
County Bar Association was held at the 
court house, Scranton, Pennsylvania, 
Wednesday, August 18, in honor of the 
memory of Colonel Frank Fitzsimmons, 
one of the most conspicuous Democrats 
in Pennsylvania, and a well-known law- 
yer, who died at his home in Scranton, 
August 17, after an illness of nearly a 
year. A glowing tribute to his character 
and ability as lawyer, litterateur, and 
orator was presented and ordered spread 
upon the records of the Bar Association, 
and a committee was appointed to attend 
the funeral at Carbondale on August 20. 


Judge B. J. Diemer, of Missouri, has 
been recently appointed as the represent- 
ative of the county court of Green coun- 
tv, Missouri, to confer with representa- 
tives of the Humane Society and a repre- 
sentative of the circuit court in arranging 
plans for the organization of the juvenile 
court for Green county. Atty. E. P. 


Mann represents the judges of the cir- 
cuit court, and Atty. J. E. Mellette, the 
Humane Society. A meeting of the com- 
mittee will soon be called to take steps 
toward the establishment of a probation- 
ary home in connection with the new 
court. 


Judge J. M. Moon died at Milledge- 
ville, Georgia, August 17, at the age of 
fifty-eight, after an illness of about two 
years. Judge Moon took a prominent 
part in the affairs of Muscogee county, 
being deeply interested in the public 
schools, of which he was a commissioner 
for several vears, and he was elected sup- 
erintendent several times. 


The engagement of Miss Clara V. Mc- 
Bride, of Greenfield, Missouri, and Judge 
A. Stewart, of Columbia, Missouri, has 
been announced, the wedding to take 
place in the fall. Judge Stewart was a 
former judge of the circuit court of 
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Boone county, and has been chairman 
of the county Democratic committee, and 
a member of the state committee. 


Attorney Ephraim J. Page, of the firm 
of King, Waters, & Page, Syracuse, New 
York, has been appointed counsel for the 
commission appointed by the state legis- 
lature to investigate the advisability of 
placing telegraph and telephone compa- 
nies under the jurisdiction of the public 
service commission. The first meeting of 
the commission was held at New York 
on August 18. 


Judge Howell Cobb, a prominent Geor- 
gian, and judge of the city court of 
Athens for thirty years, died at his home 
in Athens on August 19th. The funeral 
was held on August 20th, in the Univer- 
sity of Georgia chapel. Judge Cobb was 
the son of General Howell Cobb, and was 
born in July, 1842. Although still in 
college when the Civil War broke out, 
he enlisted and served for a year as a 
private in the Troup artillery, and later 
on became a member of the staff of his 
father. He was admitted to the bar in 
1866, and practised his profession until 
1879, when he was appointed judge of 
the city court of Athens, when that court 
was established. Judge Cobb was for 
years a member of the board of trustees 
of the University of Georgia, and for a 
number of years a member of the faculty 
of the university law school. 


Alexander Grant, a lawyer and finan- 
cier of Newark, New Jersey, died at his 
home in that city on August 17 of apo- 
plexy, at the age of fifty-six. Mr. Grant 
was a member of the American Bar As- 
sociation and one of the founders of the 
Lawyers’ Club at New Jersey, and since 
1895 he had been counsel for the Frank- 
lin Savings Institution. 


Thomas M. Hufham, an attorney of 
Hickory, North Carolina, died suddenly 
on August 16, at the Southern Passenger 
Station, in Greensboro, the victim of a 
deadly drug. Whether the fatal dose was 
taken intentionally or through mistake is 
not known. 


The body of Albert Gerald, a promi- 
nent young lawyer of Providence, Rhode 
Island, was found lying in the front yard 
of his home, 194 Arlington ave., with a 
bullet wound in the region of his heart. 
It is the theory of the police that he was 
shot by a burglar to avoid ¢ capture. 


A new law partnership, to be known 
under the firm name of Neal & Meachum, 
was recently effected between Lieutenant 
Governor George D. Neal and State Sen- 
ator J. McDonald Meachum of Nava- 
sota, Texas, with the intention of open- 
ing an office in the Scanlan building, 
Houston, with Senator Meachum in 
charge. 


Charles J. O’Brien, a member of the 
Philadelphia Bar, died on August 14, at 
his home in Philadelphia, at the age of 
thirty-eight. The funeral took place on 
August 18 at St. Vincent de Paul’s 
church. 


Judge John M. Dean, who served two 
terms as state senator in Texas, and for 
eleven years was district attorney at El 
Paso, died of heart disease at the Con- 
gress Hotel, Chicago, on August 20. He 
had been ill for some time, and had gone 
to Chicago in search of health. 


George M. Templeton, a 
young attorney of Knoxville, 
died on August 17, in 
at the age of thirty-two. 


prominent 
Tennessee, 
Morrow, Ohio, 


Milton Candler, a distinguished lawyer 
of Georgia, died at his home in Decatur. 
Georgia, on August 8. Mr. Candler was 
one of the oldest members of the bar of 
De Kalb county, and has served his state 
with distinction. When the Civil War 
broke out he was a member of the state 
legislature, but resigned his office to enter 
the Army, and before the close of hos- 
tilities became captain in the Tenth Geor- 
gia cavalry. He was twice a member of 
Congress, being elected after the close of 
the reconstruction period in 1879, and a 
number of times was a member of the 
state legislature. Three or four years 
ago he was attacked by spinal trouble, 
and had been practically an invalid ever 
since. 
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Judge Samuel C. Miller, for twenty 
years one of the most prominent lawyers 
at the Wyandotte county, Missouri, bar, 
died at the age of forty-eight, on August 
7, at Colorado Springs, Colorado, where 
he had gone with the hope that the 
change of climate might benefit his 
failing health. 


Charles Manly Busbee, a prominent 
North Carolina attorney, died on August 
7, at Raleigh, North Carolina, at the age 
of sixty-four. 


J. J. Dobbs, one of the pioneer attor- 
neys of Fond Du Lac county, Wisconsin, 
lied at his home in Ripon on Sunday af- 
ternoon, August 8, at the age of seventy- 
two, after a protracted illness. 


S. W. Howland, formerly instructor in 
the Carthage, Missouri, high school, has 
recently been appointed attorney for My- 
ron J. Carpenter, of Chicago, receiver 
for the Southern Indiana Railway Com- 
pany and the Chicago Southern Railway 
Company. 


Judge T. Wallace, prominent in Cali- 
fornia politics for more than fifty years, 
died on August 11 in San Francisco, at 
the age of eighty-one. Judge Wallace 
presided over the grand jury which broke 
up the so-called Chris Buckley ring in 
San Francisco. 


Caroline Levee, of Boston, and Clari- 
bel Smith, of Springfield, Massachusetts, 
recently passed the Massachusetts Bar 
examination, and will soon be admitted 
to practice. 


Ex Probate Judge Jonathan Reese, of 
Newark, Ohio, died on August 9 as the 
result of a stroke of paralysis, following 
a street car injury received about a year 
ago. A meeting of the Licking County 
3ar Association was called to take action 
on the death of Judge Reese, and a com- 
mittee was appointed to draft suitable 
resolutions concerning the life and pro- 
fessional career of Judge Reese, and to 
report at the first day of the next term of 
court. 


Comment 


Joseph Shay, an attorney in New York 
city, has been suspended from practice 
for a year because he had been found 
guilty of ambulance chasing, having paid 
runners a commission to bring personal- 
injury cases to his office. And the court 
intimated that in future the punishment 
for this offense would be disbarment rath- 
er than suspension. 


Judge William Grant Van Horne, a 
member of the Egyptian tribunal court 
at Alexandria, to which he was appoint- 
ed in 1907, has been recently visiting at 
the home of his brother-in-law, Henry 
Garlick, at Cincinnati, Ohio. 


Charles R. Crane of Chicago, has been 
recently selected by President Taft for 
the position of minister to China. Mr. 
Crane was one of the founders of the 
Municipal Voters’ League of Chicago, 
which entered Chicago politics when the 
need of reform was urgent, and has been 
a great factor in improving the city’s 
government. 


Captain John Grace, ah attorney of 
Cincinnati, Ohio, died at his home in that 
city on August 15, at the age of seventy 
years. 


John G. Pembleton, an Owego, New 
York, attorney, has been appointed dis- 
trict supervisor of the census for the four- 
teenth New Jersey district. 


Hugh C. Ward, an attorney of Kansas 
City. Missouri, and a member of a pioneer 
family of western Missouri, died from a 
stroke of apoplexy in New York city on 


‘August 15, following an attack of heat 


prostration which he suffered in Chicago 
a month before. 


Austin C. Gormley, one of the best- 
known members of the Montana bar, and 
a pioneer of Great Falls, Montana, died 
on August 14 at his old home at White 
Sulphur Springs, very suddenly, after an 
extremely brief illness. 


J. W. Reasor, an attorney of Taylors- 
ville, Kentucky, died on August 16, after 
an illness of two weeks, at the age of 
fifty-eight. 
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Judge Charles E. Washburn, a resi- 
dent of Wellesley, Massachusetts, shot 
and killed himself at his home in that 
city on August 16. Judge Washburn’s 
mind had been somewhat affected since 
the death by drowning of his oldest son, 
three years ago. 


Former Judge David E. Mack of Car- 
thage, Illinois, was named as the Repub- 
lican nominee to succeed the late Guy C. 
Scott as state supreme court justice from 
the fourth judicial circuit. 


Attorneys Oscar A. Berman and D. 
Walter Rogers, of Cincinnati, have 
formed a partnership for the practice of 
law. The office is in the First National 
Bank building. 


A legal partnership has been formed 
between Blake C. Cook and Emil J. An- 
derson, and the firm of Anderson & Cook 
will have offices at 410 Stambaugh Bldg., 
in Youngstown, Ohio. 


The law partnership existing between 
I. P. Mann and John T. Woodruff, of 
Springfield, Missouri, was recently dis- 
solved. The business in the hands of the 
partners will be taken in charge by Mr. 
Mann, and Mr. Woodruff will devote his 
attention to private interests and to a 
number of special cases in which he is 
interested. 


J. Jenkyn Davies, commonwealth’s at- 
torney, of Prince William county, Vir- 
ginia, died very suddenly at his home at 
Manassas on August 8, at the age of 
thirty-three. 


United States District Judge Solomon 
H. Bethea died at Sterling, Illinois, on 
August 10, after a protracted illness. The 
body was taken to Dixon, Illinois, for 
burial. 


R. E. Lewis, a young attorney of Spar- 
ta, Tennessee, died on August 7, after a 
two weeks’ illness. 


Governor Brown has appointed Judge 
Samuel H. Sibley to succeed himself as 
judge of the county court of Green coun- 
tv, Georgia, for a term of four years from 
September 17, 1909. 


Harvey K. Fowler, one of the oldest 
practising attorneys in Vermont, died of 
apoplexy, at his home in Manchester, on 
August 13, at the age of ninety-one. 


Former Police Judge D. W. C. Arm- 
strong, of Lancaster, Kentucky, com- 
mitted suicide on August 13 by shooting. 
Judge Armstrong was sixty years old, 
and had been in bad health for some time, 
which was the cause of his act. 


Judge W. T. Barnett, of Greensburg, 
Kentucky, died on August 13, at the age 
of eighty-five. 


Edmund P. McQueen, one of the best- 
known attorneys in East Tennessee, died 
at the age of fifty-eight, at the home of 
Charles O. Ward, in Knoxville, Tennes- 
see, where he was a guest. The body was 
taken to Loudon, his home, for inter- 
ment, the funeral taking place on Sun- 
day, the 15th, under the direction of the 
Grand Lodge of the Masonic Order. 


Judge Benjamin H. Hoffman, former- 
ly a judge of the court of common pleas, 
and for twenty years one of the leadinz 
lawyers of Youngstown, Ohio, died at 
his home in Pasadena, California, at the 
age of ninety-eight. 


S. R. Harris of Jesup, Georgia. for- 
mer judge of the circuit court of Wayne 
county, died at Milledgeville, Georgia, 
on August 11. 


John Combe Pegram, a member of the 
Rhode Island Bar Association for more 
than forty years, died at the Hope Club, 
at Providence, Rhode Island, on August 
11, at the age of sixty-seven. 


Municipal Judge William N. C. Cot- 
trell, of Chicago, and Mrs. Mary Cald- 
well Turner, daughter of former Con- 
gressman Ben F. Caldwell, were mar- 
ried at noon on Tuesday, August 17, at 
Maplegrove farm, the country home of 
the bride’s father, near Chatham. 


City Attorney William P. Hill, of At- 
lanta, Georgia, died at his home in that 
city on August 11, at the age of forty- 
six, as the result of a stroke of apoplexy. 
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Alonzo W. Church, former senate li- 
brarian and counsel for the Chicago & 
Alton Railroad, died at his home in New- 
ark, New Jersey, on August 12, at the 
age of eighty years. 


The members of the Menominee coun- 
y, Michigan, Bar Association, on Aug- 
ust 11, presented to Judge John W. Stone 
a handsome gold-headed cane on the eve 
of his resignation from the bench of the 
twenty-fifth circuit court, a position 
which he had held for twenty years, to 
become a judge of the supreme court of 
Michigan. 


Honorable B. Walton Moore, of Fair- 
fax, Virginia, has been elected president 
of the Virginia Bar Association. 


John M. Sallee, a lawyer of Harrison 
county, Missouri, died at his home in 
Bethany, Missouri, Wednesday, August 
4, at the age of fifty-nine years. 


Attorney James B. Smith, of Ohio, has 
been sentenced to a year at hard labor 
in the Ohio penitentiary for the crime of 
forgery, in altering a copy of a certifi- 
cate of membership in the Indiana Bar, 
granted to W. C. Smith, by changing the 
initials to J. B. 


William C. Farnsworth, a corporation 
lawyer, died at his home in Harrisburg, 
Pennsylvania, on August 9, at the age 
of forty-five years. 


Abram X. Parker, a lawyer of Potts- 
dam, New York, died recently at the 
age of seventy-eight. Mr. Parker served 
in the assembly of the state in 1863, and 
in 1890 received from President Harri- 
son the appointment as assistant attorney 
general of the United States. 


Judge Reuben James McNutt died at 
his home in Silverton, Colorado, July 31, 
at the age of sixty-eight. 


Judge Gavon D. Burgess, of the su- 
preme court of Missouri, was married 
in Los Angeles on July 29, to Miss May 
Burger. 
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Honorable La Rue Munson has been 
nominated for judge of the supreme court 
of Pennsylvania. 


A portrait of Justice Sewall C. Strout, 
painted by J. C. Kahill, has been recently 
placed in the new courthouse at Port- 
land, Maine. 


Charles Fabian Law, a lawyer of Green 
Cove Springs, Florida, died suddenly of 
apoplexy on August 18, at the age of 
fifty-one. Mr. Law was born in Georgia, 
and after studying law in the state of 
New York and in Canada, removed to 
Florida, where for many years he was 
prominent in public affairs of the state. 


The report that Justice McKenna, of 
the United States Supreme Court, is 
about to retire on account of ill health, 
has been denied by his friends, who state 
that, while he is not in robust health, his 
health is no worse than it has been for 
some time. 


Henry M. Hoyt, son of a former gov- 
ernor of Pennsylvania, and solicitor gen- 
eral under President Roosevelt, and 
for years a practising lawyer in Phila- 
delphia and Pittsburg, has been selected 
by President Taft for a place on the for- 
eign tariff board. 


W. F. Ewert, former count: attorney 
of Benton county, Minnesota, died on 
August 11 at the age of thirty-six, in Ari- 
zona, where he had gone in search of 
health. 


Homer W. Batson, a prominent Repub- 
lican attorney, has been selected by Gov- 
ernor Willson, of Kentucky, to fill the 
vacancy on the bench of the Jefferson 
circuit court, first division, common pleas, 
caused by the death of the late Emmett 


Field. 


William M. Hargest of Harrisburg, 
Pennsylvania, has been appointed by the 
governor to be assistant deputy attorney 
general, and James N. Moore, of But- 
ler, Pennsylvania, has been appointed to 
be chief of the legislative reference bu- 
reat. 
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Jerome Meunier, for sixty-two years a 
member of the Louisiana Bar Associa- 
tion, a Civil War veteran, and one of the 
most prominent men of New Orleans, 
died on August 22d at his residence in 
that city, at the age of eighty-four. 

District Attorney William L. Ammon, 
of York, Pennsylvania, was found dead 
in his stable on August 25th. The dis- 
covery of his body was followed by the 
statement that there was a shortage of 
about $42,000 in his accounts as secre- 
tary of the Standard Building & Loan 
Association. 


George L. Bell, for twelve years as- 
sistant United States district attorney 
for the northern district of Georgia, has 
been appointed by Governor Brown as 
judge of the newly created superior court 
in the Atlanta circuit. 


Municipal Judge Frank Crowe, of Chi- 
cago, has returned from a trip through 
southern Europe and the British Isles. 


Justice William R. Day, of Canton, 
Ohio, and Alphonso Hart, a prominent 
lawver of Washington, District of Co- 
lumbia, were among the principal speak- 
ers at the “home-coming” celebration re- 
cently held at Ravenna, Ohio. 


The Chamber of Commerce of Shef- 
field, England, recently gave a dinner in 
honor of Judge Elbert H. Gary, chair- 
man of the board of directors of the 
United States Steel Corporation. 


Harvey Hill and Arminius Wright, two 
prominent young lawyers of Atlanta, 
Georgia, have formed a law partnership, 
with offices in the Gould building. 


Henry S. Hulbert, of Detroit, Michi- 
gan, was recently appointed to take 
charge of the juvenile court, and to assist 
Judge Durfee in the disposal of the regu- 
lar work of the probate court. Judge 
pie will sit in the probate court cases 

Tuesday and Wednesday, and in the 
in enile court the other four days of the 
week, 
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Edward B. O’Brien, a well-known at- 
torney of Lynn, Massachusetts, was elect- 
ed supreme treasurer of the Foresters of 
America at the recent session of the su- 
preme court of the order at Toledo, Ohio. 


Judge Alfred Page is said to be the 
most ‘‘be-judged” judge in the state of 
Missouri. In addition to being judge of 
division No. 2 of the Greene county cir- 
cuit court, he is ex officio judge of the 
Greene county criminal court, and re- 
cently became judge of the Greene county 
juvenile court. 


John Horner Vincent, a well-known 
lawyer of Northumberland, Pennsyl- 
vania, died there on August 20th, at the 
age of eighty-two. 


The Wisconsin District Attorneys’ As- 
sociation held its annual meeting in Mil- 
waukee, August 3lst and September Ist. 
The sessions on August 3lst were held 
in the club room of the Plankinton house. 
The discussion and review of the crimi- 
nal law of the state was one of the im- 
portant topics at this session. Officers 
were elected as follows: President, Au- 
gust C. Backus, Milwaukee; Vice Presi- 
dent, Assistant Attorney General Frank 
T. Tucker, Madison; Secretary, J. B. 
Chase, Oconto; Treasurer, Vroman Ma- 
son, Dane; Directors, D. E. McDonald, 
Winnebago; H. A. Sawyer, Washington; 
and J. J. Healy, Calumet. A resolution 
was adopted declaring it to be the belief 
of the convention that the manner of 
electing district attorneys and the tenure 
of their encumbency should be changed 
by constitutional amendment. It recom- 
mended that district attorneys be nomi- 
nated and elected at senpeelaan elections 
in the spring, the same as judges are 
elected, and that the term of office be 
extended to four years. The session 
on September Ist was held in the cham- 
bers of the United States circuit court, 
in the Federal building. Addresses were 
made by Judge J. G. Jenkins, Judge Jo- 
seph D. Donnelly, A. C. Backus, district 
cut of Milwaukee county, and Hen- 
y Cochems. In the evening a banquet 
was held in conjunction with the Wis- 
consin State Bar Association. 
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The Minor Judiciary of Lehigh coun- 
ty, Pennsylvania, an association of the 
aldermen and justices of the peace of 
Lehigh county, held their second annual 
outing at East Texas, Pennsylvania, on 
August 27th. Judge Frank M. Trexler 
and District Attorney Fred. B. Gernerd 
were guests of the Judiciary at the out- 
ing, and delivered short addresses. The 
Minor Judiciary was organized about a 
year and a half ago, the object of the as- 
sociation being the discussion of the law 
and duties devolving upon aldermen and 
justices of the peace, for the mutual ben- 
efit of the members and the furtherance of 
justice. 


John R. Grice, the first city attorney of 
South Omaha, Nebraska, died suddenly 
a short time since at his home in Butte, 
Montana. 


Judge B. Lindsey, of Denver, Colo- 
rado, a jurist who has gained national 
fame for his fatherly way of treating in- 
corrigibles brought before him in juve- 
nile court, will deliver an address at the 
annual Lawrence County Teachers’ In- 
stitute, which opens October 18th at New 
Castle, Pennsylvania. 


Frank M. Mayfield, one of the ablest 
attorneys of Jeffersonville, Indiana, died 
at his home there on August 29, 1909, at 
the age of thirty-nine. He was at one 
time prosecuting attorney of the Clark 
circuit court. 


Judge Charles H. Rose, of the circuit 
court at Grand Rapids, Michigan, died 
suddenly at his home in Evart, in Au- 
gust 28, 1909, at the age of fifty-two. 


Carl L. Smith, who has been practis- 
ing law at Lebanon, Ohio, recently moved 
to Richwood, Ohio, where he has opened 
his law offices. 


Miss Ethel Olive Beach, of Camillus, 
New York, and Ernest Owen Smith, a 
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Syracuse attorney, were united in mar- 
riage on August 25th. 


James Spiller, until recently private 
secretary to United States Senator 
Charles A. Culberson, has gone to Fort 
Worth, Texas, to practise law, where he 
will be associated with the firm of Cowan, 
Burney, & Goree. 


A. E. Swisher, a pioneer attorney of 
Iowa City, Iowa, committed suicide on 
August 29th, by hanging himself. He 
had been president of the lowa State Bar 
Association, and was seventy-five years 
old. 


Henry S. West, for the past five years 
city attorney of Athens, Georgia, has been 
appointed to the position of judge of the 
city court of Athens. 


Lloyd Garrison Wheeler, the first negro 
to be admitted to the bar in Illinois, died 
recently at Tuskogee, Alabama, at the 
age of sixty. 


Judge Charles A. Withey has been ap- 
pointed to succeed Judge Rose on the 
circuit bench in the district comprised of 
Lake, Mason, Osceola, and Manistee 
counties, Michigan. 


The district attorneys of the various 
counties of New York state met at Al- 
bany on September 2d and organized a 
state association, unanimously electing 
William Travers Jerome, of New York, 
as president, Beecher S. Clother, of Glens 
Falls, as vice president, and Rollin B. 
Sanford, of Albany, as secretary and 
treasurer. These officers, with Alfred 
B. Chace, of Columbia county, and 
George B. Bond, of Onondaga county, 
constitute the legislative committee, and 
District Attorneys Mack and Clother and 
the officers were named as a committee on 
by-laws. The association will hold an 
annual meeting and banquet at the Hotel 
Ten Eyck, Albany, on February 16, 1910. 
It is expected that the association will 
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secure much needed reforms in criminal 
procedure. 


The National Association of Attorneys 
General held a convention at Buffalo, 
New York, August 27-28, at which more 
than twenty states were _ represented. 
Governor Hughes, of New York, made 
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an address on the “Enforcement of State 
Laws.” 


George Y. Webster, of Rochester, New 
York, has been appointed county attor- 
ney of Monroe county, to succeed Ar- 
thur Warren, resigned. 








A new liquor law in Michigan pro- 
vides that no signs advertising the busi- 
ness shall be displayed out of the saloon ; 
that sales shall not be made to minors, 
intoxicated persons, habitual drunkards, 
or any person to whom sales are forbid- 
den by husband, wife, child, employer, 
or public authority. The use of screens 
and the adulteration of liquor are also 
prohibited. The number of saloons in 
proportion to the number of inhabitants 
is limited, and two convictions of violat- 
ing any of the provisions of the act for- 
ever bar a person from having his li- 
cense renewed. Another feature of the 
law requires the closing of saloons at 
nine o'clock, though common councils are 
given the privilege of extending the hour 
to midnight. 


A bill has been introduced into the 
Georgia legislature by representative 
Wright, of Stewart county, making it a 
felony for any female over the age of 
twelve years to ride horseback astride, 
the punishment for so doing to be a fine 
of from $10 to $100 or imprisonment. 
Circus performers are, however, exempt- 
ed from the operation of the act. When 
the bill was introduced, Speaker Holden 
remarked that it would be referred to 
the committee on temperance. 


One of the new laws passed by the last 
Illinois legislature gives attorneys a lien 
on all claims, demands, and causes of ac- 


tion placed in their hands. To enforce 
this lien an attorney must serve notice 
on the parties on the other side in the 
case. 


A so-called “anti-guntoting” law has 
recently been passed in Missouri, which 
makes it a penalty punishable by a term 
in the penitentiary, to carry deadly weap- 
ons at any time or on any occasion, the 
only exception being in the case of peace 
officers. Another new Missouri law 
makes cruelty to animals a graded felony, 
punishable by a term in jail or the peni- 
tentiary, at the option of the judge and 
jury. 


A new law, called the Paine law, for 
cities in Ohio, has been _ recently 
passed in Ohio, which contains some pe- 
culiar and novel features. The new law 
inaugurates a revolution in municipal 
government in Ohio, substituting for the 
“board plan” the one-man or so-called 
Federal system. The various depart- 
ments of the municipal government, in- 
stead of being run by independent boards, 
will be run by directors, just as the de- 
partments of the Federal government are 
run by secretaries; and the mayor will 
have a conference body similar to the 
Cabinet of the President of the United 
States, to be known as the board of con- 
trol, consisting of the mayor and the di- 
rectors of safety and service. 


Several important amendments to the 
New York Penal Code go into effect on 
September first. In the future, the tak- 
ing of an automobile by a chauffeur, or 
any other unauthorized person, for pur- 
poses of “joy-riding” will constitute lar- 
ceny. Another new section of the Code 
prohibits displaying any poster or play- 
bill which tends to demoralize youth. It 
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is also made unlawful to admit a child 
actually or apparently under sixteen years 
of age to a moving-picture show, with- 
out regard to the nature of the exhibi- 
tion, unless accompanied by parent or 
guardian ; and all immoral exhibitions are 
barred. Business corporations are also 
restrained in some particulars. If they 
practice law, they will incur a penalty of 
a fine of $5,000, and the persons respon- 
sible will be deemed guilty of a misde- 
meanor. The penalty for extortion or 
blackmail is increased from five to fifteen 
years. In one particular only is there a 
relaxation of severity. Hereafter, judges 
of courts of sessions will have authority 
to admit to bail persons charged with 
murder. 





The thirty-second annual meeting of 
the American Bar Association was held 
in Detroit, Michigan, from August 24 to 
27, inclusive. The meeting was one of 
interest, and was attended by many men 
of national prominence. The following 
officers were elected for the ensuing year : 

President, Charles F. Libby, Portland, 
Mainé; Secretary, Whitelock, 
Baltimore; treasurer, Fred E. Wadhams, 
Albany, New York; Members of the ex- 
ecutive committee, Charles H. Butler, 
Yonkers, New York; W. O. Hart, New 
Orleans;: John H. Hinkley, Baltimore; 
R. W. Breckenridge, Omaha, Nebraska; 
Lynn Helm, Los Angeles; secretary of 
the general council, Arthur Stuart, Balti- 
more. The place of the next meeting will 
be announced later. 

Although the discussions of the va- 
rious questions presented were animated 
and interesting, little was accomplished 
except in the development of matters 
which have been under consideration for 
some time. The retiring president, Mr. 
Frederick W. Lehmann, of Missouri, in 
his annual address, in reviewing the note- 
worthy changes in statute law during the 
preceding year, emphasized the effect of 
the anti-trust statutes, and suggested that 
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A solution of the race suicide problem 
is suggested by a St. Louis clergyman, 
and it is reported that his idea has been 
embodied in a bill to be introduced at the 
next session of the Missouri legislature, 
providing for “family suffrage’ for the 
purpose of encouraging large families. 
This bill proposes to give the parents each 
a vote and an additional vote for every 
child born. Where the parents agree 
politically, the father is to be permitted to 
cast all the votes for the family; but, if 
they are divided in their political views, 
the wife is to be entitled to cast her own 
vote and the votes of all the daughters, 
and the husband his vote and the votes 
of all his sons. 


BAR ASSOCIATIONS — -. : 


they may have done little more than 
change the form of the evil from that of 
the well-known trust to the holding com- 
pany, or enlarged corporation, the evils 
of which are as great if not greater than 
of the trust against which the statutes 
have been aimed. 

Augustus E. Willson, governor of Ken- 
tucky, in delivering the annual address, 
entered into the question of the local con- 
ditions in Kentucky and Tennessee which 
led to the recent Night Riders troubles. 
He was firmly of the opinion that the 
trouble would be controlled, basing his 
opinion largely upon the fact that the 
people are, in the main, law-abiding. 

Mr. George Barbey, of France, deliv- 
ered an address on French family law, 
and Judge Julian W. Mack, of the cir- 
cuit court of Cook county, spoke on ju- 
venile courts, making a plea for a chance 
for the individual child, and a wise dis- 
crimination between the incorrigible and 
mischievous or dependent child. On 
Wednesday evening, Judge William L. 
Carpenter, of the supreme court of Michi- 
gan, delivered an address on courts of 
last resort. 

Perhaps the most important work was 
the report by the committee on judicial 
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reform, which was signed by Everitt P. 
Wheeler, Charles E. Littlefield, and 
Charles S. Hamlin, outlining a plan for 
the simplification of procedure, shorten- 
ing of legal processes, and the reduction 
of costs. One thousand dollars were ap- 
propriated to the committee on taxation 
to carry on the work of procuring a model 
inheritance tax law. The question of the 
desirability of such a law met with very 
decided opposition, but the appropriation 
was made for the furtherance of the work 
with the distinct understanding that the 
association did not commit itself to the 
approval of any legislation which might 
be suggested. 

In view of the present agitation for 
better preparation of law students, such 
question could hardly escape the attention 
of the American Bar Association, and it 
was brought to their attention by a re- 
port from the section of the association 
known as the Association of American 
Law Schools. At a meeting of this sec- 
tion, Professors John H. Wigmore and 
Harry Pratt Judson read exhaustive pap- 
ers dealing with the question of the prep- 
aration necessary for the successful prac- 
tice of law, in which existing conditions 
were strongly criticized and recommenda- 
tions for amelioration made. The prin- 
cipal points in the report made to the 
}ar Association seem to be that some 
preliminary college work should be re- 
quired before a candidate enters upon his 
legal studies, and that the course of legal 
study itself should be extended. 


The North Dakota Bar Association 
elected the following officers at their re- 
cent meeting: President, Lee Coombs, 
Valley City; vice president, A. A. Bruce, 
Grant Forks; secretary and treasurer, W. 
H. Thomas, Leeds. 


A minimum fee schedule was recently 
adopted by the Ada county, Idaho, Bar 
Association, 


The annual convention of the Wiscon- 
sin State Bar Association was held at 
Milwaukee on August 31st and Septem- 
ber Ist. The annual address was deliv- 
ered by S. S. Gregory, of the Chicago 
bar. Other speakers were Neal Brown, 
president of the association, John H. 
Roemer, of the Wisconsin railroad com- 
mission, and Robert Wild. One of the 
noteable events of the convention was the 
banquet on September Ist, at which toasts 
were responded to by R. B. Mallory, 
Judge George W. Burnell, District At- 
torney J. B. Chase, District Attorney 
Vroman Mason and Franz C. Esch- 
weiler. George R. Peck and Burton Han- 
son, counsel for the Milwaukee road, 
were guests of Neal Brown at the ban- 
quet. The following officers were elect- 
ed for the coming year: President, 
James G. Flanders, Milwaukee; secre- 
tary, R. B. Mallory, Milwaukee; treasur- 
er, J. B: Sanborn, Madison; vice presi- 
dents, first circuit, T. M. Kearney ; second 
circuit, T. W. Spence; third circuit, 
Charles Barber; fourth circuit, P. K. 
Krez; fifth circuit, Philo A. Orton; sixth 
circuit, R. S. Reid; seventh circuit, E. E. 
Browne; eighth circuit, Spencer Haven; 
ninth circuit, O. E. Clark; tenth circuit, 
H. H. Grace: twelfth circuit, R. B. Kirk- 
land ; thirteenth circuit, T. E. Ryan; four- 
teenth circuit, H. O. Fairchild; fifteenth 
circuit, M. Barry; sixteenth circuit, C. 
B. Bird; seventeenth circuit, R. J. Me- 
Bride; eighteenth circuit, Maurice Mc- 
Kenna; nineteenth circuit, L. J. Rusk. 

Chairmen of committees : Judicial com- 
mittee, E. S. Mack, Milwaukee; amend- 
ment to laws, Judge A. L. Sanborn, Mad- 
ison; legal education, H. L. Smith, Mad- 
ison; necrology and biography, Robert 
Wild, Milwaukee; publication, M. S. 
Dudgeon, Madison. 

Delegates to the American Bar Asso- 
ciation, Chief Justice J. B. Winslow, 
Madison; Judge George W. Burnell, 
Oshkosh; Gen. F. C. Winkler, Milwau- 
kee; L. J. Nash, Grand Rapids, 
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The new law department of the Uni- 
versity of Florida, at Gainesville, opened 
on the first Wednesday in September, in 
charge of Dean A. J. Farrah, a graduate 
of the University of Michigan, and form- 
er dean of the law department of Stetsor 
University, and Professor H. R. Trusler, 
who was also connected with the law 
school of Stetson University. The course 
in legal studies will cover two years, and 
the graduates will have all the privileges 
enjoyed by other law schools of Florida. 
There will also be a course of lectures 
by various prominent lawyers of Florida, 
and a new library has been ordered, con- 
sisting of over 3,000 volumes, which will 
give the university the best working law 
library in the state outside of the supreme 
court. 


Contracts have also been awarded for 
the addition to the university of two new 
buildings,—a science hall and a building 
for the state experimental station, to 
cost $80,000 each. 


Ground has been broken for the new 
Boalt Hall of Law, to be erected on the 
campus of the University of California. 
The hall is to be built from a fund of 
$100,000 donated to the university by 
Mrs. Boalt, widow of the late Judge B. 
Boalt, of San Francisco, and $50,000 sub- 
scribed voluntarily by the lawyers of the 
state. 


Dean S. F. Mordecai and Professor A. 
C. McIntosh, of the law department of 
Trinity College, North Carolina, have 
been engaged this summer in preparing 
copy for a new law book which they ex- 
pect to publish at an early date. The 
title of the book will be “Case Book on 
Remedies ;” and the work will cover the 
whole subject of remedies in and out of 
court. 


John J. Halloran, a member of the law 
firm of Halloran & Starkev, of Des 
Moines, Iowa, has been elected to the 
position in the Dake Law School faculty 
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made vacant through the resignation of 
F. H. Dale. Mr. Halloran will instruct 
upon the law of private corporations. 


Professors Hepburn and Keedy have 
recently severed their connection with 
the Indiana University School of Law, 
Professor Hepburn to become dean of the 
American Institute of Law, in New York 
city, and Professor Keedy to become a 
member of the law faculty of Northwest- 
ern University. Professor Vernier, of 
the University of Nebraska Law School, 
is to take Professor Keedy’s place, and 
Professor Barkley, of the Western Re- 
serve University Law School, will take 
Professor Hepburn’s _ place. Some 
changes in the requirement for admission 
to the law school have also been made, 
it now being necessary that an applicant 
should have had a four years’ high school 
course and also have done one year of 
college work; and, beginning with the 
fall term of 1910, it will be required that 
the applicant shall have done two years 
of college work. 


A new curriculum has been provided 


for the coming year at Tulane Law 
School, Louisiana. In addition to com- 
plete courses in all branches of law pe- 
culiar to Louisiana, the new curriculum 
embraces all the branches of law neces- 
sary for practice in any of the other states 
in the Union, and provides for thirty-two 
courses on distinct branches of the law. 
Charles K. Burdick, of New York, a 
graduate of Princeton University and of 
Columbia Law School, has been appoint- 
ed to fill the vacancy caused by the re- 
tirement of Professor Shands. There will 
also be two new lecturers,—John D. 
Grace, lecturer on admiralty, and William 
A. Bell, lecturer on bankruptcy. Judge 
F. A. Monroe has resigned from the 
faculty after many years of effective serv- 
ice. The library of the law department 
of the University consists of about 7,000 
volumes of reports, digests, and text- 
books. Many don ations to ‘this library 
have been made during the past year. 
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NEW LAW BOOKS 


“Commentary on the Science of Or- 
ganization and Business Development.” 
Robert J. Frank. Revised edition. 


Lewis on “Eminent Domain.” 3d ed. 
2 vols. $13. 

Cooke on “Trade and Labor Combi- 
nations.” 2d ed. $6. 


MeGregor & Bloomer on “Michigan 
Corporations.” $4. 

Warvelle on “Real Property.” 3d ed. 
$4. 

“Brief Making and the Use of Law 
Books.” 2d ed. Buckram, $2.50. 

“Oklahoma Constitution Annotated.” 
By Henry G. Snyder. $5. 


RECENT ARTICLES IN LAW JOURNALS & REVIEWS 


“The Initiative and Referendum is not 
Constitutional.”—69 Central Law Jour- 
nal, 148. 

“Legal Liability of the ‘Knocker.’ (In- 
terference with Contract of Sale by False 
Statements Concerning Subject of Bar- 
ter.)”°—69 Central Law Journal, 151. 

“Government by Injunction.”—69 Cen- 
tral Law Journal, 129. 

“The Vendor's Privilege in Louisi- 
ana.’—69 Central Law Journal, 93. 

“The Duty of Railroad Companies to 
Trespassers is a Negative Duty.”—69 
Central Law Journal, 111. 


“Little Stories of Law and Lawyers.” 
-69 Central Law Journal, 112. 

“Railway Tickets and Travelers.”—45 
Canada Law Journal, 499. 

“Counsel's Fees.”"—34 Law Magazine 
and Review, 394. 

“Criminal Statistics, 1907.”"—34 Law 
\Magazine and Review, 416. 

“International Law and Aliens Act.” 
—34 Law Magazine and Review, 432. 

“Constructive Murder and Felonious 
Intent.”"—34 Law Magazine and Review, 


453. 


[| .—s~«*«“‘TTHHE. HUMOROUS SIDE : 


\FTER SHAKESPEARE.—An item in the 
Baltimore American states that, after the 
state’s attorney had decided to enter a 
nolle pros. of a case against one Jacobson, 
the deputy state’s attorney, Eugene O’- 
Dunne, prepared a paper and took it to 
state’s attorney Owens, who said: “I 
won't sign that. The English is bad.” 
The judge remarked to Mr. O’Diunne that 
it was pretty hard to be accused of writ- 
ing bad English, whereupon O’Dunne re- 
plied, “I don’t know what he wants, un- 
‘ess it is blank verse.” Mr. O’Dunne 


says that he then left Mr. Owens and the 
judge together, and later on, when he 
returned, he found on the records of the 
case the following entry, which he be- 
lieves was prepared either by the judge 
or the state’s attorney, or by both to- 
gether. The nolle pros. reads as follows: 
“The state on two indictments duly found 
Hath tried an humble Jacobson 

For heinous crimes most foully done 

To wit: some dark conspiracies, 
Whereby a guileless child of Eve 

Of sundry priceless jewels was bereft. 
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But with a cunningly devised 

And well substantiated proof of alibi, 

The said Jacobson sets at naught 

The mighty power of this state, 

And hath a verdict of acquittal gained, 

Or else from blinded Justice hath ob- 
tained 

The right to have the cause all tried 
anew, 

And that the state may now be spared 

A costly process for no good result, 
The state’s attorney, by the power 

Confided to him by his office great, 

A nolle pros. doth now declare 

Upon the charge herein involved.” 
“The authorship of this mysterious en- 

try is unsolved.” 


A ConDITIONAL SENTENCE.—Not long 
since, a justice of the peace in one of the 
northwestern states had been imbibing 
rather freely when called on to try a case, 
and was evidently in need of a little cash, 
if one was to judge from the following, 
which actually occurred. 

A man brought before him, charged 
with petit larceny, having pleaded guilty, 
the justice pronounced judgment as fol- 
lows: “I tell you what I'll do with your 
case. I’ll fine you $5 and the costs, and if 
you pay the costs now, I'll remit the fine, 
but if you don’t pay the costs, I'll give 
you thirty days in jail.” 


Hotpinc Court 1n A Locxup.—A vil- 
lage newspaper in New York state re- 
cently published what it called “fan un- 
usual incident.” It reported the proceed- 
ings of a court held by a police justice 
while under lock and key in one of the 
cells of the local bastille on a charge of 
public intoxication. In this secure re- 
treat the police justice held a session of 
court and passed sentence on another pris- 
oner who was locked up on the same 
charge, and discharged him from cus- 
tody. 


Kentucky 


Jack-Lecs-at-Law.—Two 
attorneys publish the following business 
card in a local paper, which apparently 
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aims to hit a too common misconception 
of an attorney’s business, which unfor- 
tunately colors the thinking of a certain 
grade of lawyers, as well as of the lower 
stratum of the public. Omitting names 
of the persons and their location, the card 
is :— 
aia TP” sat 
Jack-Legs-at-Law. 
, Ky. 
We Propose 
To save you from the Gallows, or hang 
you; To keep you out of prison, or put 
you behind the walls; To right your civil 
wrongs, or wrong your civil rights. 
All business entrusted to our care will 
have behind it the force of Jack-Legs. 
OQuere, what is the distinction between 
jack-legs and black-legs? 


QvuOTING SCRIPTURE FOR His Purpose. 
—In an Arkansas court some time ago, 
on a preliminary examination before a 
justice of a person charged with hog 
stealing, the attorney for the accused ap- 
pealed to the court as follows: “I know 
that your honor does not desire to err in 
this case, and especially against mercy. 
If you err at all, let it be on the side of 
mercy, for the Good Book says that it 
is better for ninety and nine guilty men 
to escape rather than one innocent man 
suffer.”” The attorney for the state called 
out, “Chapter and verse, please?” The 
answer came promptly, “John 14-27.” 
And, after a moment’s pause, the defend- 
ant’s attorney added, “How it arouses my 
friend for me to speak of a volume with 
which he is unacquainted!” Taking a 
New Testament from his pocket and de- 
positing it with the justice, he said, 
“Please note the filing of a New Testa- 
nent as a part of the proceedings in this 
case for my friend’s inspection.” It does 
not appear that the state’s attorney at- 
tempted to verify the authority cited. 








